IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
CASE NO. 5:09-HC-02163-M

UNITED STATES OF AMERICA,
Petitioner,

)
)
)

V.

)

MICHAEL GREY

)
)
)

Respondent.

OPINION AND ORDER

This matter is before the court for determination of whether Respondent Michael Grey
("

no longer is a sexually dangerous person and can be released from his

civil commitment under the Adam Walsh Act, pursuant to 18 U.S.C. §§ 4247(h), 4248(e). An
evidentiary hearing was held from March 17 to 18, 2020, and for the reasons set forth below, the
court finds

has established by a preponderance of the evidence that he will not be

sexually dangerous to others if released under a prescribed regimen of medical, psychiatric, or
psychological care or treatment.
STATEMENT OF THE CASE
On December 21, 2009, Petitioner United States of America ("Petitioner" or
"Government") initiated this matter by filing a certification of a sexually dangerous person as to
which stayed his release from Federal Bureau of Prisons ' ("BOP") custody. See Gov't
Ex. 1; 1 see also 18 U.S.C. § 4248(a). At the time of certification,

was serving a 110-

month term of imprisonment following a conviction for a crime on an Indian Reservation:
Aggravated Sexual Abuse of a Minor, in violation of 18 U.S.C. §§ 1153 and 2241(c), Case No.

1

Where applicable, this court will refer to documents by their hearing exhibit number.

1
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CR 02-00077-001-PCT-PGR (D. Ariz.) with a projected release date of February 4, 2010. Gov't
Ex. 1 ~ 2.
After a two-day evidentiary hearing in late July 2012, Judge Flanagan found by clear and
convincing evidence that

was a sexually dangerous person, and he has remained in BOP

custody. Gov' t Ex. 16 at 8. The court found that

had committed prior acts of child

molestation and at that time the expert psychologists who testified agreed he suffered from
pedophilia, substance dependence, and antisocial personality disorder. Id. at 4. As for volitional
control, the court found

"particular expression of the combination of pedophilia with

substance dependence and antisocial personality disorder results in serious volitional impairment."
Id. at 5. Additionally, anger and a desire to seek revenge (upon the children of fami ly members

who sexually molested

when he was a child) were indicators to the court

lack of self-control. Id. The court found that the escalation of sexual-offense behavior over time
was "clear evidence" of

volitional impairment. Id. Moreover

refused to

participate in sex offender treatment and only had limited participation in substance abuse
treatment up to that point. Id. at 5-6. Finally,

release plan ofliving with his mother in

Utah was not conducive to his ability to refrain from reoffending because of their volatile
relationship during

childhood and the fact that he was under her care when he first

sexually offended. Id. at 7-8.
On February 4, 2019,

moved this court for a discharge hearing pursuant to 18

U.S.C. § 4247(h) [DE-95]. Petitioner did not oppose

motion but moved to reopen

discovery for a period of ninety days [DE-98]. On April 12, 2019, the court granted both motions
and set deadlines for prehearing discovery, submission of expert reports, and final prehearing

2
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disclosures [DE-102]. On January 7, 2020, this case was reassigned to the undersigned for all
further proceedings.
The court held the discharge hearing from March 17 to 18, 2020. After hearing argument
on pending motions, the court denied

Motion in Limine to Place Burden of Proof on

the United States by Clear and Convincing Evidence [DE-118] and granted in part and denied in
part

Motion to Exclude the Report and Testimony of Dr. Dawn Graney [DE-124]. 2

The court received into evidence all exhibits in the joint trial notebook, including
treatment and court records, the parties' expert reports, and BOP annual review reports regarding
sexual dangerousness. The court held that the transcripts of pre-hearing depositions taken of
testifying witnesses would be admissible only for impeachment purposes. The court granted the
parties' consent motion to qualify licensed psychologists Dr. Joseph Plaud, Dr. Deborah
Leporowski, and Dr. Jeffrey Davis as expert witnesses pursuant to Federal Rule of Evidence 702.
The following witnesses testified at the hearing: 1) Dr. Plaud, on behalf of
3) Dr. Leporowski, on behalf of

2)

4) Dr. Kara Holden, on behalf of

Petitioner; and 5) Dr. Davis, on behalf of Petitioner. Dr. Graney did not testify and her report was
not considered, in keeping with the court's ruling in limine. After closing arguments, the court
took the matter under advisement and requested supplemental briefing on certain discrete topics.
Supplemental briefing was completed on April 8, 2020.
STATEMENT OF THE FACTS
The court derives the following facts from the 20 12 order committing
sexually dangerous person, the experts' reports,

2

as a

presentence investigation report,

Petitioner ultimately did not to call Dr. Graney to the witness stand. Tr. Day 2 103: 16-17.
3
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annual reports submitted by BOP pursuant to 18 U.S .C. § 4247(e)(l)(B), BOP inmate disciplinary
records, other hearing exhibits, and testimony from the discharge hearing.

A. Personal History
currently forty-three, is a Navajo man with a history of contact-sexual offenses
involving familial minors beginning at age fifteen.

has a history of being both

physically and sexually abused himself, as a child, by family members. Gov' t Ex. 14 ,r 40; Gov' t
Ex. 2 at 7, 14-15, 33-35. He began using alcohol and marijuana at a young age, developed a
dependence on these substances, and would regularly drink to the point of intoxication, which
appears to have been a major contributor to his sexual offenses. Gov't Ex. 14

,r,r 40,

46-47.

did not learn English until later in childhood as Navajo was his first language. Resp 't
Ex. 3 at 9.

was enrolled in special education classes in math, science, and history

throughout his schooling and was found to be borderline intellectually disabled according to an
evaluation completed in March 2002. Gov' t Ex. 14 ,r,r 48 , 44. However,
high school. Id.
landscaper. Id.

,r 48.

did complete

He has a limited work history that includes employment as a cook and

,r,r 49-51.

B. Sexual and Relationship History
has been in BOP custody for the majority of his adult life and has therefore had
limited opportunity to develop relationships. According to his pre-certification report completed
in 2008 and recounted by Dr. Davis in his original evaluation:
Mr.
said he has never had a "girlfriend," or "actually
dated" anyone. He has never-married [sic] and denied prior live-in,
sexual relationships (i.e., cohabitation, common-law marriage). To
explained, "my mother did not approve of
Dr. Stone, Mr.
white girls, and the other girls I met were somehow related to me."
Mr.
told Dr. Stone that he was friends with two women
4
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with whom he was occasionally sexually involved. When asked
about these relationships, he stated, "Things just happen when you
are drunk." He expressed uncertainty when asked if he had any
children.
Gov' t Ex. 3 at 12.

testified that he had a girlfriend when he was sixteen or seventeen

years old but then clarified the two were just friends. Tr. Day 1 187:6-24. 3 He also testified that
"sometimes I get one-night stands and that don 't count as boyfriend/girlfriend material." Tr. Day
1 188:21-22.
C. Offense History
criminal history began at the age of thirteen with a conviction for bicycle theft.
Gov' t Ex. 14

,r

24. His criminal behavior continued through early adulthood and includes

convictions for shoplifting, theft, attempted burglary of a vehicle, burglary, and criminal mischief.

Id.

,r,r 25, 28-32. He was also arrested twice for public intoxication. Id. ,r,r 35-36.
He has two convictions for sex offenses. At age fifteen,

pied guilty to charges

involving the molestation and rape of his seven-year-old half-sister. Id.

,r 26. He served a term of

probation and completed eighteen months of sex offender treatment as part of his sentence. Id. ;
Gov' t Ex. 16 at 3. Approximately ten years later,

was charged in a four-count

indictment and ultimately pled guilty to one count of aggravated sexual abuse of a minor in
violation of 18 U.S.C. §§ 1153 and 2241(c) in the District of Arizona. Gov' t Ex. 14

,r,r 1-2. The

conduct involved the molestation of three of his cousins, ages four (female), ten (female), and
eleven (male) when

was approximately twenty-five years old. Id.

reported that he was intoxicated during these offenses. Id.

,r,r 3-8 .

,r,r 6-7, 12; see also Gov't Ex. 2 at 33-

3

Tr. Day 1 indicates a citation to the transcript of day one of the discharge hearing that took place
on March 17, 2020. Tr. Day 2 indicates a citation to the transcript of day two of the discharge
hearing that took place on March 18, 2020.
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34. He also reported that his conduct was in part motivated by anger and a desire to "get back" at
the mothers of the children, who he said were responsible for sexual offenses against him as a
child. Gov't Ex. 2 at 33. In September 2002,

was sentenced to a term of 110 months of

imprisonment followed by five years of supervised release. Gov't Ex. 15.
The court's August 13, 2012, order civilly committing

contains the following

description of his sexual-offense history.
In March 1993, at age 15, respondent was arrested and pled guilty
to charges involving the molestation of his 7-year-old sister. His
sentence included 18 months of sex offender treatment, which he
completed. In September 2001 , at age 24, respondent molested a 4year-old female cousin, a 10-year-old female cousin, and an 11year-old male cousin. This conduct led to the 2002 conviction for
which he was incarcerated at the time he was certified for
commitment. The parties stipulate and the court finds by clear and
convincing evidence that respondent has engaged in child
molestation.
Gov't Ex. 16 at 3-4.
The Presentence Investigation Report dated August 23 , 2002, contains the
following description of

sexual-offense history.

mother advised in 1991 she and her children had
[
visited family in Glendale, Arizona. During the night, [
had sneaked into a room and sexually touched one of his female
mother] and her
cousins . ... [I]n February 1993, [
husband returned home after shopping and found [
age
15, in bed with his seven-year-old sister. The girl 's pants were down
around her knees and [
denied knowing how they got
s] mother and father returned
there. On March 2, 1993, [
home early to find all of their children playing outside, except
[
and their seven-year-old daughter. As soon as the
s]
parents entered the house, the seven-year-old left [
bedroom and went to the bathroom. When questioned by her
parents, she stated, "Michael was nasty with me and was playing
with me." . . . She reported that [
had touched her
"private parts" with his hands and had put his fingers inside her and
that it had hurt a little. Then, using the anatomically correct dolls,
6
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the victim showed the social worker [
had placed his
penis inside her "private parts" .... She stated a fluid had come
from [
penis on some of the occasions and not others.
She stated this had occurred at least five times in the first part of
1993. According to the Beaver County Court Report dated March
31, 1993, [
admitted to sexually touching and having
sexual intercourse with his seven-year-old sister.
[In 2001,
admitted he had approached [the four-year-old
female victim] three times while she was sleeping. He admitted he
put his hands inside her underwear and rubbed her vaginal area. He
stated his fingers did not penetrate the victim ....
stated
he did not know why he did it except that he was somewhat drunk
further admitted he had sexual
as well as "horny." ...
contact with the male victim on two occasions. He stated he [had]
also been intoxicated and "horny" on these occasions. He stated that
while the boy was sleeping,
laid down next to him and
moved the boy's hands up and down on
penis in order
to masturbate.
admitted he had an erection, but stated he
stopped before he ejaculated .... [T]he male victim's younger sister,
age 10, was interviewed ... [and] stated
had touched her
private parts under her clothing with his fingers on two occasions
while she was sleeping ....

Gov't Ex. 14 ,r,r 26, 6-8.
When discussing his male victim with Dr. Davis,

stated

"I was drunk again-I thought it was the other girl." On inqui_ry, Mr.
said he wanted to have Tara masturbate him. There was
no electricity in the home, and for that reason and because he was
drunk, Mr.
inadvertently tried to get the 11-year-old boy
to perform the act.
Gov' t Ex. 2 at 34.

D. Commitment Order
After a two-day evidentiary hearing in late July 2012, Judge Flanagan found by clear and
convincing evidence that

was a sexually dangerous person, and he has remained in BOP

custody. Gov't Ex. 16 at 8; see supra at 2.

7
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E. Commitment History
has been in BOP custody over eighteen years, which is more than ten years past
his projected release date of February 4, 2010. Gov't Ex. 14 at 1; Gov't Ex. 1 ,r 2.

has

not had a disciplinary report since February 2012, more than eight years ago, and the sole report
involving a sexually related infraction occurred in 2003 , Resp't Ex. 5, in which

received

a sexually explicit collage from his uncle depicting a child on the beach holding a sex toy, Gov't
Ex. 3 at 17-18. There was evidence of an additional incident in early 2017-which did not result
in a formal reprimand- involving correspondence
convicted sex offender with whom

received from the same uncle, a

should not have been corresponding in the first

instance. The letter and enclosed pictures, which were unsolicited, were intercepted by BOP staff.
was provided with the letter but not the picture, which was a family picture that included
one of his prior victims (then an adult) wearing tight clothing. After this incident
stopped corresponding with his uncle. Tr. Day 1 158 :18-160:15.; see also Gov't Ex. 6 at 3-5;
Resp 't Ex. 7 at USA_ WHIT_002142.
F. Sex Offender Treatment & Other Activities
is an active participant in the Commitment and Treatment Program ("CTP") at
the BOP' s facility in Butner, North Carolina. The CTP "uses a combination of risk reduction and
health promotion treatment interventions to improve the overall quality and health of the
participants' lives, and improve their ability to manage sexual deviance and/or offending
behavior." Gov't Ex. 31 at 2. The CTP consists of four phases: orientation, evaluation, and
treatment planning (phase one); basic skills and treatment fundamentals (phase two); advanced
skills and treatment integration (phase three); and community reintegration preparation and

8
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planning (phase four). Id. at 2-3.

has reached phase three of the program. 4 Id. at 3.

According to the most recent BOP annual report,

successfully completed the Social

Skills, Sex Education, and Healthy Emotions groups. Id. Progress notes revealed "ongoing
difficulty discussing his past sexual offenses and current paraphilic arousal pattern. It was noted
that he seemed uncomfortable with those topics. " Id. at 4.
is involved in Native American religious practices serving a leadership role as
"pipe keeper" and leads Alcoholics Anonymous ("AA") meetings. Id. at 5. He also lifts weights,
beads, plays the flute, and crochets. Id.
G. Release Plans
does not have a formal release plan and has not secured housing.
expressed an interest in returning to Arizona but does not want to live on the Reservation. Tr. Day
1 171 :1-10. He would like to live in a halfway house 5 and plans to get a job working in
construction. Tr. Day 1 171: 15-9. He wants to continue with sex offender treatment, AA meetings,
and is committed to his sobriety. Tr. Day 1 169: 19-23, 170: 12-18, 172: 16-22. He sought changes
to his release conditions in Arizona concurrent with these proceedings which provide for the
following special conditions: (1) participation in substance abuse treatment; (2) submission to

4

temporarily withdrew from CTP during the second half of 2016 but was readmitted
in early 2017 at his request "stating he wanted to ' work on being a better person in the New Year.'"
Gov' t Ex. 6 at 3.
5
recently signed an agreement to modify supervised release conditions, imposed by the
United States District Court for the District of Arizona in conjunction with his 2002 criminal
conviction, to mandate his residence in a halfway house for up to 180 days upon his release from
BOP custody. Tr. Day 1 171: 15-17; see also Gov't Ex. 30. The court takes judicial notice, pursuant
to Federal Rule of Evidence 201, of the fact that this modification was approved by United States
District Judge John J. Tuchi and incorporated into the records of that case on April 24, 2020. Notice
of Filed Modification of Terms of Supervised Release, DE-134; see also Colonial Penn Ins. Co.
v. Coil, 887 F.2d 1236, 1239 (4th Cir. 1989) (discussing that courts may properly take judicial
notice of proceedings in other courts and the contents of court records).
9
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searches of the person, property, vehicles, business, and residence; (3) participation in sex offender
treatment; (4) prohibition on contact with children under age eighteen without prior written
permission of the probation officer and required, immediate reporting of any unauthorized contact;
(5) prohibition on contact with the victim and the victim ' s family without prior permission from
the probation officer; (6) prohibition on the possession of any form of pornography, sexually
stimulating, or sexually oriented material as deemed inappropriate by the probation officer and/or
treatment staff and on the entry of any location where pornography or erotica can be accessed,
obtained, or viewed; (7) restriction from engaging in any occupation, business, or profession where
he would have access to children without prior written permission of the probation officer; (8)
registration with the state sex offender agency in any state where he resides, is employed,
vacations, or is a student, as directed by the probation officer; (9) participation in a mental health
program as directed by the probation officer; (10) prohibition on owning, maintaining, or using a
firearm ; (11) abstention from all use of alcohol or alcoholic beverages; and (12) cooperation in the
collection of DNA as directed by the probation officer. Gov' t Ex. 15 at 3. All of these conditions
will be in effect including newly added condition thirteen:
You must reside at and participate in a Residential Reentry Center,
a residential substance abuse treatment program, a 12-step based
halfway house, a sober-living environment, or any combination
thereof as approved and directed by the probation officer for up to
180 days, unless discharged earlier by the probation officer. You
must follow all rules and regulations. You must contribute to
programmmg costs in an amount determined by the probation
officer.
DE-134-1

,r 13.

10
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COURT'S DISCUSSION

A person who is already civilly committed as a sexually dangerous person pursuant to 18
U.S .C. § 4248 is entitled to petition for a hearing to determine whether his discharge is warranted.
18 U.S.C. § 4247(h). Discharge is warranted "[i]f, after the hearing, the court finds by a
preponderance of the evidence that the person' s condition is such that (1) he will not be sexually
dangerous to others if released unconditionally . .. or (2) he will not be sexually dangerous to
others if released under a prescribed regimen of medical, psychiatric, or psychological care or
treatment."§ 4248(e).
A "sexually dangerous person" is one "who has engaged or attempted to engage in sexually
violent conduct or child molestation and who is sexually dangerous to others." § 4247(a)(5).
Someone who is considered "sexually dangerous to others" is a person who "suffers from a serious
mental illness, abnormality, or disorder as a result of which he would have serious difficulty in
refraining from sexually violent conduct or child molestation ifreleased." § 4247(a)(6).
At the initial commitment hearing, the government must prove by clear and convincing
evidence that the respondent 1) has previously "engaged or attempted to engage in sexually violent
conduct or child molestation"; 2) currently "suffers from a serious mental illness, abnormality, or
disorder"; and 3) "as a result of' such condition, "would have serious difficulty in refraining from
sexually violent conduct or child molestation if released. " §§ 4247(a)(5), (6), 4248(d); see also
United States v. Comstock, 560 U.S. 126, 130 (2010). To obtain discharge pursuant to § 4247(h),

respondent must show by a preponderance of the evidence that one of the foregoing prongs no
longer applies or would not apply if the court released him on a prescribed regimen of medical,
psychiatric, or psychological care and treatment. See§ 4248(e); see also United States v. Maclaren,
866 F.3d 212, 217 (4th Cir. 2012) (noting respondent must make an "evidentiary showing" at the
11
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discharge hearing); United States v. Barrett, 691 F. App 'x 754, 755 (4th Cir. 2017) (explaining
"when a person who has been civilly committed as sexually dangerous petitions for relief from his
civil commitment under 18 U.S.C. § 4247(h), he bears the burden of showing by a preponderance
of the evidence that he is no longer sexually dangerous within the meaning of 18 U.S.C. §
4247(a)(5)-(6)") (citing United States v. Wetmore, 812 F.3d 245, 248 (1st Cir. 2016)). 6
Regarding the last prong, often the touchstone in discharge proceedings, the Fourth Circuit
has called it a "forward-looking inquiry, which ... requires consideration of the grip strength of
the mental illness on the inmate-the extent to which the inmate is controlled by the illness."
United States v. Wooden, 693 F.3d 440, 460 (4th Cir.2012). This in turn involves the consideration
of factors including: the nature of the prior crimes and disciplinary history while institutionalized,
indicators of impulsiveness; cognitive impairment, distortions, and continued deviant sexual
thoughts, indicators of a lack of volitional control; a consideration of recidivism risk rates; and
resistance or commitment to treatment. Id. at 458, 460-62; see also United States v. Bell, 884 F.3d
500, 508 (4th Cir. 2018) (summarizing factors).
Based on

s criminal convictions and the reports and testimony of all three expert

witnesses, and the testimony of

himself, the court finds that

has engaged in

6

The Fourth Circuit has not definitively resolved whether§ 4247(h) permits release on conditions
requiring medical, psychiatric, or psychological care or treatment. See United States v. Wooden,
887 F.3d 591 , 610 n.8 (4th Cir. 2018) (declining to consider argument). However,
in Maclaren, the Fourth Circuit stated§ 4247(h) "complements" the discharge procedure set forth
in§ 4248(e), suggesting that a§ 4248 detainee may request conditional discharge under§ 4247(h).
866 F.3d at 216-17. Furthermore, conditional discharge has been routinely granted by this court
after contested discharge hearings pursuant to§ 4247(h). See, e.g. , Order, United States v. Simpson,
Case No. 5:09-hc-02075-FL, DE 121 (E.D.N.C. Aug. 5, 2019); Order, United States v. Maclaren,
Case No. 5:09-hc-02164-H, DE 124 (E.D.N.C. Aug. 3, 2018); Order, United States v. Mahto, Case
No. 5:09-hc-02165-BR, DE 165 (E.D.N.C. Feb. 28, 2017).
12
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child molestation in the past. Dr. Plaud testified that antisocial personality disorder does not apply
and that a diagnosis of substance abuse is valid but currently in remission. Tr. Day 1

to

39:2-40:8, 42:9-23. Dr. Leporowski testified that antisocial personality disorder and alcohol use
disorder are technically correct diagnoses, but not "prominent and operational" today because they
are based on

historical behavior. Tr. Day 1 204:12-205:18. Dr. Davis testified that

there was a "significant amount" of abatement in
Day 2 145:19-21, and acknowledged

antisocial personality disorder, Tr.

"hasn't consumed alcohol in the custody setting,

which is quite a while, and it's [alcohol use disorder] clearly in remission in that setting," Tr. Day
2 143: 10-11. The court credits the testimony of Drs. Plaud and Leporowski that these historical
diagnoses of antisocial personality disorder and substance abuse disorder are not currently
applicable to

However, all experts agree, and the court finds, that

currently

suffers from pedophilic disorder, a serious mental disorder within the meaning of the statute.
Accordingly,

is not entitled to discharge based on the absence of prongs one or two.

The critical question here is whether

at this point in time-would have serious

difficulty in refraining from sexually violent conduct or child molestation if released
unconditionally or released on a prescribed regimen of medical, psychiatric, or psychological care
and treatment. As articulated in the original commitment order, this determination "involves
consideration of respondent's volitional control. The statute does not permit commitment of
individuals who are able to control themselves but who, nonetheless, are likely to choose to
reoffend. Instead, § 4248 authorizes commitment only of [those individuals] with impaired ability
to keep themselves from offending sexually." Gov't Ex. 16 at 4. This is where the parties and
experts disagree and this is where the court will focus its analysis. To address this issue, the court
first summarizes the testimony concerning volitional impairment. Dr. Plaud,

13
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and Dr.

Leporowski testified on behalf of

In its case in response the Government called two

witnesses, Drs. Holden and Davis.
A. Dr. Plaud

Dr. Plaud testified on

s behalf and opined that

would not be sexually

dangerous if released and Dr. Plaud testified that the conditions associated with his five-year term
of supervised release are sufficient. Tr. Day 1 36:16-19, 74:2-75:12; see also Gov't Ex. 15 at 3.
Dr. Plaud's opinion is based on a thorough review of

history, a clinical interview with

a review of the empirical literature on the key issues he was asked to evaluate (sexual
recidivism and volitional capacity), and Dr. Plaud's training and thirty-three years of experience
in the field. Tr. Day 1 34:2-3, 35:13-36:15.
Dr. Plaud testified that he does not have concerns about
several reasons. The sexual offense conduct for which

volitional control for
was convicted occurred when

he was young and in the confines of the home environment. Tr. Day 1 43 :24-44:8. At that time
was subject to familial abuse, abused alcohol, lagged in his psychosocial development,
and had IQ limitations. Tr. Day 1 44:8-15. Now

is in his early forties, has had no sexual

infractions institutionally, and has had eight years of treatment and sobriety. Tr. Day 1 44:16-21 ,
45: 11-24. Furthermore,

has demonstrated an "excellent current ability to both monitor

and control his anger" based on STAXI-2 testing conducted by Dr. Plaud. Tr. Day 1 46:12-47:4;
see also Resp' t Ex. 1 at 18-19.
Dr. Plaud testified regarding the actuarial tool, Static-99R. It gauges the "risk of recidivism
based upon the statistics of the particular group of sex offenders selected for comparison" using
static factors that do not change over time (with the exception of age) . United States v. Hall, 664

14
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F.3d 456, 464 (4th Cir. 2012). The static factors are: age at release from the index sex offense,
live-in relationship for at least two years, convictions for index non-sexual violence, convictions
for prior non-sexual violence, charges/convictions for prior sex offenses, prior sentencing dates
(excluding the index offense), convictions for non-contact sex offenses, unrelated victims, stranger
victims, and male victims. Resp't Ex. 1 at 17. Dr. Plaud calculated a score of four for
corresponding to an 11 % chance of re-offense within five years. Tr. Day 1 82:4-13. He stressed
the limitations of the Static-99R, primarily in that it does not account for progress made in
treatment. Tr. Day 1 82:14-83:5. Furthermore he opined that the recidivism risk rate calculated by
the Static-99R is not representative of Native Americans or incest offenders. Id. Finally, Dr. Plaud
noted that incest offenders as a group have the lowest risk of re-offense. Id.
B.
A low IQ and language barrier made it difficult for

However, he testified and responded to the court's questions.
commitment to treatment and sobriety, which are indicators that

to fully express himself.
has demonstrated a
does indeed have

volitional control. He testified that he is in phase three (out of four) of the CTP and has been in
treatment consistently since his civil commitment except for an approximately six-month hiatus in
2016. Tr. Day 1 163:16-164:7, 165:10-14. While he admitted that lately his motivation has
decreased, he acknowledged his desire to continue with treatment upon release because he "still
need[s] it and it's the right thing to do." Tr. Day 1 165:25-166:2, 169:19-23 . He serves as a leader
in AA, which he plans to continue with upon his release. Tr. Day 1 170:2-18.

also

acknowledged that returning to the Reservation environment would be detrimental to his continued
success with treatment and expressed a desire to live in a halfway house to better help him
transition upon release. Tr. Day 1 171 :1-172:1. Taken together, the testimony of
15
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the

interviewing experts, and his treatment providers demonstrate

ability to differentiate

between right and wrong, self-awareness, and increased maturity, indicators that

has

developed volitional control since his prior hearing.
C. Dr. Leporowski

Dr. Leporowski testified on

behalf and opined that he would not be sexually

dangerous if released unconditionally, even if the supervised release conditions imposed by the
District of Arizona were not in place. Tr. Day 1 202: 11-13, 235:9-236:7. Dr. Leporowski ' s opinion
is based on a review of the records, a clinical interview with

and thirteen years of

experience assessing sexual dangerousness and conducting approximately 300 risk-assessment
evaluations. Tr. Day 1 196:13-22.
Dr. Leporowski testified that

is not sexually dangerous for several reasons. First,

understanding the context of his sexual-offense history helps to inform the question of volitional
control. Tr. Day 1 203 :7-12. The offenses took place when

was young, immature, and

his brain was not fully developed, which can lead to issues with impulse control. Tr. Day 1 202: 17203 :4. The offenses took place while

was intoxicated and as a person who was sexually

molested himself. Tr. Day 1 203 :4-6. Second,

understands the impact his conduct has

had on his victims and demonstrates remorse for his actions. Tr. Day 1 203: 12-18. Third,
has progressed through treatment and understands the role substance abuse and anger
played in motivating his conduct. Tr. Day 1 203: 19-23. Finally,

is committed to

sobriety. Tr. Day 1 203:24-204:5.
Dr. Leporowski testified that as a general matter, incest-based offenders are at the lowest
risk of recidivism and youthful offenders do not grow up to be lifelong sexual offenders. Tr. Day

16

Case 5:09-hc-02163-M Document 135 Filed 05/12/20 Page 16 of 25

1 208:20-209:13, 209:20-210:5 .

is an incest-based offender because his victims were

related to him and she also opined that he qualifies as a youthful offender because he was in his
early twenties when he committed the index offense. Tr. Day 1 209:14-21. Dr. Leporowski
testified regarding the actuarial tool, Static-99R, which she used to calculate that

has a

score of four corresponding to an 11 % chance of re-offense within five years. Tr. Day 1 210: 18211: 13. She did not use the "high-risk, high-needs" enhancement because she testified that it is
reserved for people demonstrating psychopathy, anti-social behavior in prison, resistance to or
expulsion from treatment, or for people who perpetrated violent sex crimes-characteristics and
qualities that she found inapplicable to

Tr. Day 1 211:14-212:20. "[I]t would be

inappropriate to use that and artificially inflate any kind of risk of reoffense [sic] when Mr.
is a pretty - I don't really use the word typical, but I'm going to use it - typical, intrafamilial child molester." Tr. Day 1212:17-20.
D. Dr. Holden
Dr. Holden, a clinical psychologist in the CTP and

primary treatment provider

for approximately two years, testified on behalf of the Government. Tr. Day 2 39: 10-12; 46: 1617. Dr. Holden testified that she and

have worked hard to create the therapeutic alliance

which now exists between them. Tr. Day 2 46:20-11. Dr. Holden confirmed that

is in

phase three of the program and has been in that phase for approximately one year and a half. Tr.
Day 2 49:8-14. She testified that

needs continued treatment and his problem areas

include problem solving, which she said is key for managing sexual deviance, assertiveness, selfconfidence, family therapy, and addressing

sexual interest in children, a topic he

avoids. Tr. Day 2 62:3-63 :3, 67:3-69:25, 119:20-120:1.
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She also described the creative and recreational outlets

has developed including

painting, beading, and his leadership role in AA. Tr. Day 2 41:20, 58:6-12. "[H]e' s amazed me at
the progress that he' s made. And especially when I first started there was this reserved, very angry
guy, but he amazed me at the leadership roles that he ' s taken. " Tr. Day 2 58:9-12. One such
leadership role is in the group therapy setting: "He's able to tutor other inmates in those groups,
which exposes him to the work. And I've seen him thrive. I've had him tutor some of the members
that learn slower than Mr.

He is more assertive, he is my go-to participant in some of

those groups and he' s able to explain it to some of the other inmates the way that he understands
it. So that- that helps him as well because it gives him more exposure to the material." Tr. Day 2
75:17-24.
While Dr. Holden conceded that

has not had an institutional infraction since she

began working with him, she clarified that there have been several occasions involving
that could have resulted in incident reports. Tr. Day 2 48 : 10-20. Dr. Holden specifically chose not
to formally reprimand him on these occasions because this could trigger a relocation where
would stop receiving therapy altogether. Tr. Day 2 48 :20-49:7. Throughout her
testimony Dr. Holden mentioned occasions of

"lashing out." She clarified that lashing

out meant "he' ll argue, he'll say things under his breath, he'll walk away mumbling. There have
been times where he's pushed or physically assaulted some of his peers - he' s never physically
assaulted staff - and after he ' s done that, there will be a time period that he'll just shut down and
he'll avoid and won't speak to the person that he ' s angry at." Tr. Day 2 59:2-7. The BOP clinical
contact notes describe

incident of physical force being in response to unwanted

contact initiated by another inmate. Resp't Ex. 7 at USA_ WHIT_002085 ("The other peer was
teasing Mr.

by grabbing the back of his head in a playful manner and Mr.
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asked the peer to stop, when he did not Mr.

pushed him away."). The court credits Dr.

Holden' s testimony but does not find these instances of "lashing out" to be indicative of a lack of
self-control or impulsiveness to such an extent that

would have an impaired ability to

keep himself from offending sexually. The court credits Dr. Holden's testimony regarding
continued need for sex offender treatment.
E. Dr. Davis
Dr. Davis testified on the Government' s behalf and opined that

remains sexually

dangerous. Tr. Day 2 127:1-2. Dr. Davis' opinion is based on a thorough review of
history, a clinical interview with

and Dr. Davis' training and experience in the field.

Tr. Day 2 127:3-23. Dr. Davis is the only expert who evaluated and testified at
commitment hearing and the discharge hearing. He confirmed that

initial
is less sexually

dangerous today than when he was originally committed due to in part to eight years of treatment
and sobriety. Tr. Day 2 173:10-25.
Dr. Davis testified that "the three big factors that underlie risk are age, sexual deviance and
preoccupation[,] . . . and anti-sociality." Tr. Day 2 131:12-14. However, Dr. Davis conceded that
current sexual state of mind and interests and

he "could not really discern what [
behaviors might be" because

was not willing to openly discuss his current deviant

sexual thoughts; "I noted this ongoing commentary in the treatment notes about him not talking
about that very much." Tr. Day 2 131:21-22, 132:2-3 . Also, he testified that there has been a
significant abatement in

antisocial personality disorder. Tr. Day 2 145:19-21. Dr.

Davis disagreed with the other experts about the role anger played in
behavior. Tr. Day 2 141 : 9-16. Dr. Davis testified that it was

past offense

s sexual interest in children

that was the primary driver. Tr. Day 2 141:16-142:10.
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Dr. Davis testified that

has a score of four on the actuarial tool Static-99R

(correcting a mistake in his report). Tr. Day 2 150: 16-151 :2. He applied the "high-risk, high-needs"
enhancement (based on a separate score obtained using the Structured Risk Assessment-Forensic
Version assessment tool, which in turn is based on dynamic risk factors identified as individually
predictive of sexual recidivism by Mann et al.) to calculate a 17.3% chance of re-offense within
five years and a 27.3% change of re-offense within ten years. Tr. Day 2 153:21-163:2; see also
Gov't Ex. 2 at 26-28. Importantly, Dr. Davis testified that if the court were to release
with conditions not to return to his home environment but instead to a place where that set of risk
factors is not present and where he could build a therapeutic alliance:
that's certainly preferable to the family environment. I would see
that as kind of neutral. My concern is that - thinking about what' s it
going to take to re-initiate this offense cycle - which includes anger
and substance abuse and not disclosing stuff to a therapist and
having trouble building an alliance and all that. What's going to
happen with that when the part that really hasn't gone addressed here
nearly enough yet is the pedophilic interest. So that' s an open
question for me. It moves it, it moves it. I still think I'm slightly on
this side of that line, but it's closer; but the family environment is
absolutely a horrible idea.
Tr. Day 2 185:9-21.
F. Analysis
The court finds

has established by a preponderance of the evidence that he will

not have serious difficulty in refraining from sexually violent conduct or child molestation if
released on conditions. The court found Dr. Plaud's and Dr. Leporowski ' s opinions on the
volitional impairment prong to be more persuasive than Dr. Davis ' opinion, which he admitted
was close to the line. The court adopts their findings with respect to the volitional-impairment
prong and finds that such evidence outweighs Petitioner's evidence of volitional impairment.
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While reprehensible,

sexual offenses took place during his adolescence and

young adulthood, a time when the brain is still in development and impulse control is reduced.
is now in his early forties and the court looks to his disciplinary history while
institutionalized as an indicator of lingering issues with impulsiveness.

has had an

incident-free record since 2012, when he was first civilly committed almost eight years ago. The
one and only time he had a sexually related infraction, during eighteen years in federal custody,
was in 2003 . While

does have intellectual limitations, he does not have cognitive

distortions tending to rationalize or normalize his past behavior. Rather, as Dr. Leporowski
testified, he has acknowledged his crimes and their impact on his victims. What remains unclear
is the extent to which

continues to experience deviant sexual thoughts. According to

his treatment provider, Dr. Holden, he does not openly discuss them. In response to requests to
fully participate in group sessions he has admitted to thoughts of children on more than one
occasion. Given the pedophilic disorder diagnosis, which can often be a lifelong diagnosis,
likely does and will continue to have deviant sexual thoughts. But this does not mandate
continued civil commitment. This issue-and

other problem areas as identified by

Dr. Holden-can continue to be explored and addressed through out-patient treatment. The court
credits Dr. Leporowski's explanation for why the "high-risk, high-needs" enhancement should not
apply to

and that his five-year, Static-99R risk of re-offense rate is 11 %. The court

considers both this actuarial risk rate and its own observation of
circumstances.

individualized

s consistent commitment to treatment over the course of the last eight

years-despite several hurdles, including a language barrier and change in primary therapist-is
indicative of diminished risk.
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Furthermore, the primary reasons for committing

eight years ago are no longer

applicable. Today, the experts agree and the court credits a single diagnosis of pedophilic disorder.
Importantly, this was not the case eight years ago. At that time all three of the expert psychologists
who examined

agreed that he suffered from pedophilia, substance dependence, and

antisocial personality disorder and the court found that the combination of these disorders affected
volitional control. See Gov' t Ex. 16 at 4 ("Having considered the testimony of the
psychologists, the court finds that respondent' s disorders operate in connection with each other to
impair his volitional control.").

has matured and testing reveals that he has learned how

to monitor and control his anger. For the last eight years,
demonstrated a commitment to treatment and sobriety. When

has been incident-free and has
first appeared in a

commitment proceeding he was resistant to sex offender and substance abuse treatment. Finally,
release plan no longer includes returning to live on the Reservation or with his mother.
The combined testimony of Drs. Holden and Davis lead the court to conclude that
unconditional release for

is not advisable. There would be a danger of relapse and a

return to old habits if he were to go back to the environment where he first engaged in sexual abuse
of children or if he were to relapse into alcohol and substance abuse patterns, therefore
has not met his burden for unconditional release. 7 However, the court finds

7

has

The parties disagree about the applicability of the five-year term of supervised release imposed
by the District of Arizona as part of
2002 criminal sentence. Compare
Supp. Br. at 6-9, DE 132 (arguing term begins upon
release from civil commitment)
with Pet' r Supp. Br. at 6-7, DE 133 (arguing that pursuant to Turner, a Ninth Circuit case binding
upon the District of Arizona,
term expired in February 2015).
The Ninth Circuit, in United States v. Turner, held the term of supervised release was
allowed to run during the time between the expiration of Turner' s criminal sentence and the
ultimate decision not to civilly commit him. 689 F.3d 1117 (9th Cir. 2012). Three other Circuit
Courts to have considered this issue have come out the other way, finding that supervised release
began upon release from federal custody: the Seventh Circuit (United States v. Maranda, 761 F.3d
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established by a preponderance of the evidence that an appropriate set of conditions can be crafted,
with input from the BOP and

treatment providers there, that will ensure he will not

be sexually dangerous to others when released. The court finds that both

history of

substance abuse and his community environment were causally linked to the sexual-contact
offenses he committed against familial minors. Therefore any proposed plan for conditional release
should place

in a culturally appropriate setting, given his intellectual limitations and

689 (7th Cir. 2014)), Eight Circuit (United States v. Mosby , 719 F.3d 925 (8th Cir. 2013)), and
Fourth Circuit (United States v. Neuhauser, 745 F.3d 125 (4th Cir. 2014)).
United States v. Antone is a case factually similar to that of
742 F.3d 151 (4th
Cir. 2014). A federal district court in Arizona imposed a sixty-month term of supervised release
as part of the original criminal sentence and subsequently, Antone agreed to an additional term of
commitment to a half-way house for a one-year period post release. Id. at 156, 161 n.4. During his
civil commitment proceedings, Antone maintained that he had a supervised-release term to
complete after his release. Id. at 170. This court found it troubling that when Antone returned to
Arizona, supervised release might be considered expired pursuant to the Ninth Circuit' s decision
in Turner. Id. at 165, 170.
While the Fourth Circuit felt it did not need to wade into this legal issue it indicated that it
was
premature to anticipate that Turner will even be invoked in front of
the sentencing judge. Indeed, it is our understanding that the
sentencing judge has accepted a recommendation by joint agreement
(signed by Antone) that imposes as an additional condition of his
supervised release a 365-day term in a halfway house upon his
release from federal custody. Whether this modification changes the
application of Turner is for the district court in Arizona (or another
federal district court should Antone' s supervision be transferred) to
decide, not this court or the North Carolina district court.
Id. at 170.
Furthermore the Fourth Circuit noted that judicial estoppel may be applicable: "if the
tolling issue does ultimately come before a federal district court, the court will surely consider the
relevance of Antone ' s consistently expressed intent to complete his term of supervised release
upon his release from the Bureau of Prisons." Id. at n.16.
Based on
consent to the applicability of his five-year term of supervised
release, the availability of judicial estoppel to prevent any future change of heart, and the Fourth
Circuit's dicta in Antone, this court cari safely assume that supervision will apply and any
assumption that it will not would be speculative and should not enter the calculus on release.
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the language barrier, and at minimum include the continuation of substance abuse treatment,
sobriety, sex offender treatment, an initial period of intensive supervision until

has

established a therapeutic alliance with a new treatment provider, and temporary placement in a
halfway house with close monitoring upon his release. Appropriate conditions can be fashioned to
ensure

will not be sexually dangerous to others as long as those conditions are strictly

followed.
The court emphasizes

discharge is conditional. In the event he fails to comply

with any condition of release, the provisions of 18 U.S.C. § 4248(t) will apply. Section 4248(t)
provides that upon notice to the court having jurisdiction over the respondent that respondent has
failed to comply with conditions of release, respondent
may be arrested, and, upon arrest, shall be taken without
unnecessary delay before the court having jurisdiction over him. The
court shall, after a hearing, determine whether [respondent] should
be remanded to a suitable facility on the ground that he is sexually
dangerous to others in light of his failure to comply with the
prescribed regimen of medical, psychiatric, or psychological care or
treatment.
18 U.S.C. § 4248(t). Thus, there are serious consequences for the failure to comply with conditions
of release, including recommitment. The court expects

to strictly comply with all

prescribed conditions of release.
CONCLUSION

Based on the foregoing, the court finds by a preponderance of the evidence that
will not be sexually dangerous to others if released under a prescribed regimen of medical,
psychiatric, or psychological care or treatment. The court GRANTS

request for

discharge but STA YS his release from civil commitment pending court approval of a conditional
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release plan. Petitioner and counsel for

in conjunction with the BOP-are

DIRECTED to file a conditional release plan within 120 days. This extended period is provided in
light of the current public health crisis. In the interim, Petitioner and counsel for

are

further DIRECTED to file joint, monthly reports updating the court on their efforts. After the
parties file the conditional release plan, the court will expeditiously consider the plan, and approve
it, direct modifications to it, or reject it. Finally,

is encouraged to continue with sex-

offender treatment while he remains in BOP custody.
SO ORDERED this the

~

j{_ day of May, 2020.

"I l

/?frJA/Jfl

RICHARD E. MYERS II
U.S. DISTRICT COURT JUDGE
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